Selected Legislation and Jurisprudence european Journal of health law 21 (2014) [401] [402] [403] [404] [405] [406] [407] [408] [409] [410] [411] [412] [413] [414] to practise simultaneously as a lawyer and as a doctor was wrongful and in breach of the principles of international law guaranteeing the individual's right to work. As the Court is master of the characterisation to be given in law to the facts of the case, it does not consider itself bound by the characterisation given by the parties. A complaint is characterised by the facts alleged in it and not merely by the legal grounds or arguments relied on. Therefore, in the present case the Court considers that the applicant's complaints are to be examined under Article 8 of the Convention, which protects the right to protect his private life.
The Court would first reiterate that the object of Article 8 is essentially that of protecting the individual against arbitrary interference by the public authorities, compelling the State to abstain from such interference. In such a context, regard must be had to the fair balance that has to be struck between the general interest and the interests of the individual. The State's margin of appreciation is wider where it is required to strike a balance between competing private and public interests or between different Convention rights.
In the present case, the applicant alleged that he intended to put his considerable experience in the medical profession to yet another use, namely providing legal counsel in medical malpractice cases. With that in mind, he graduated from law school in 2006; one year later he passed the examination organised for aspiring lawyers; he was then admitted to the Bar and his traineeship contract was accepted; however, in view of the fact that he had not given up his medical practice, the Bar refused to allow him to practise as a lawyer, considering that the two professions were incompatible. This point of view was endorsed by the National Bar Association, reversed in court by the Bucharest Court of Appeal and upheld again by the High Court of Cassation and Justice.
The Court considers that the authorities' decision to condition the applicant's practising as a lawyer on his giving up his medical career, when he had already been accepted in the Bar after passing the admission exam, constitutes an interference with his right to respect for his private life.
Such interference will be in breach of Article 8 of the Convention unless it can be justified under paragraph 2 of Article 8 as being "in accordance with the law", pursuing one or more of the legitimate aims listed therein, and being "necessary in a democratic society" in order to achieve the aim or aims concerned. The expression "in accordance with the law" requires, firstly, that the impugned measure should have a basis in domestic law. Secondly, it refers to the quality of the law in question, requiring that it should be formulated with sufficient precision so as to be accessible to the person concerned, who must moreover be able to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail. The level of precision required of domestic legislation -which cannot in any case provide for every
